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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



REBECCA E. FOX, MARY A. SAMP, and 
EDWARD J. SAMP, 

Plaintiffs, 



MICHAEL O. LEAVITT, in his official 
capacity as Secretary, U.S. Department 
of Health and Human Services, 

and 

LESLIE V. NORWALK, in her official 
capacity as Acting Administrator, Centers 
for Medicare and Medicaid Services, 

Defendants. 



Case No. 1:06CV01490 (RMC) 



DECLARATION OF RICHARD A. SAMP 

I, Richard A. Samp, do hereby declare under penalty of perjury that the following is 
true to the best of my knowledge, information, and belief: 

1. My name is Richard A. Samp. I am an attorney for Plaintiffs in this matter. I make 
this declaration upon my personal knowledge and in support of the Plaintiffs' Motion for 
Summary Judgment. 

2. Attached to this declaration are excerpts of the Deposition of Abby Block, the 
Director of CMS's Center for Beneficial Choices and the CMS official responsible for 
approving the Marketing Guidelines at issue in this case. Excerpted are Pages 10-17, 30-41, 
and 54-57 of the deposition. 

3. Also attached to this declaration are excerpts of the Deposition of Thomas 
Hamilton, the Director of CMS's Survey and Certification Group and the CMS official 
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responsible for approving what has been referred to in this case as the "S&C Memo." 
Excerpted are Pages 34-37 of the deposition. 

4. Also attached is an accurate copy of a two-page letter dated September 27, 2007, 
sent by U.S. Rep. Fortney Pete Stark to the Comptroller General of the United States. 

Under penalty of perjury, I state on this 15th day of October, 2007, that I have read 
the foregoing declaration consisting of four (4) numbered paragraphs, and the statements 
herein are true and correct to the best of my knowledge, information, and belief. 




Richard A. Samp 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



X 



WASHINGTON LEGAL FOUNDATION 
2009 Massachusetts Avenue, N.W. 
Washington, D.C. 20036 : 

Plaintiffs : 




V. 



: Case No.: 
: 1:06-CV-01490 
MICHAEL O. LEAVITT, et al : (RMC) 

Defendants : 



Wednesday, July 27, 2007 
Washington, D.C. 

Deposition of 

ABBY BLOCK 
a witness, called for examination by counsel 
for plaintiffs, pursuant to notice, held at the 
Offices of U.S. Department of Health and Human 
Services, 200 Independence Avenue, S.W., 
Washington, D.C, 20201, beginning at 2:10 p.m., 
before Rosemary C. Keane, a Notary Public in and 
for the District of Columbia, when were present 
on behalf of the respective parties: 
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1 that receive rebates from drug companies. 

2 A I assume you're talking about 

3 consulting pharmacists who perform services in 

4 the facilities? 

5 Q I'm talking about any pharmacist Do 

6 retail pharmacists generally get rebates, to your 

7 knowledge? 

8 A Retail pharmacists certainly have 

9 arrangements if not directly with manufacturers, 

10 with wholesalers or intermediaries, yes. They 

11 may very well get rebates or discounts. 

12 Q Is the Issue of rebates part of your 

13 concern with regard to allowing any pharmacist to 

14 provide steering advice? 

15 A Rebates would, clearly, fall in the 

16 category of financial interest. So to that 

17 degree, yes, it would be one of our concerns. 

18 Q AS I understand your last answer to 

19 the question, you're not necessarily sure what 

20 sort of rebates might be available to retail 

21 pharmacists? 

22 A I'm not an expert on the pharmacy 
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1 industry. So I'm not going to opine on how they 

2 operate in terms of rebates, but I believe that 

3 they do get rebates. 

4 Q Am I correct that, In general, the 

5 choice of a drug to prescribe is made by the 

6 patient's doctor and not by the pharmacist? 

7 A That's correct. 

8 Q So that a pharmacist, in general, would 

9 not necessarily have the ability to steer 

10 patients to drugs that would provide them with 

11 greater rebates? 

12 A They certainly would because in looking 

13 at a plan's formulary, they could 

14 determine -- based on and assuming they're 

15 familiar with the drugs that a patient takes, 

16 they could determine which plan had most of that 

17 patient's drugs on their formulary that, also, 

18 happened to reimburse the pharmacist at a higher 

19 rate than another plan for the dispensing of 

20 that particular drug. So, yes, they certainly 

21 could. 

22 Q I'm confused. We were talking about 
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1 rebates from manufacturers. 

2 A Yes. 

3 Q Not from ~ not the amount that they 

4 get from Part D plans themselves, is that 

5 correct? 

6 A Both. Certainly, in terms of Part D 

7 plans. Part D plans negotiate dispensing fees 

8 with the pharmacist. So those reimbursement 

9 rates can differ from plan to plan. 

10 Q Has CMS, to your knowledge, ever done a 

1 1 study about the extent to which they vary from 

12 plan to plan? 

13 MR. KENNEDY: Objection to the 

14 question, which is a pet-peeve of mine, I never 

15 know what to your knowledge means. The question 

16 is ambiguous to me. Maybe not to the witness, 

17 but as far as you know, or what it means to you; 

18 I think it probably means that, but I'm not sure 

19 It means that to everyone. 

20 MR. SAMP: I apologize; and. If I use 

21 the phrase, again. 

22 MR. KENNEDY: It's my pet-peeve, not 
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hers. 



1 

2 BY MR. SAMP: 

3 Q As far as you know is what I mean when 

4 I ask the question. 

5 A As far as I know, no. 

6 Q Are you aware that the plaintiffs 

7 exhibited a declaration from a consulting 

8 pharmacist in this case who said that those 

9 differences are insignificant? 

10 A I'm not aware of that. 

11 Q Do you have any reason to doubt his 

12 statement? 

13 A I have no reason to either accept 

14 or doubt his statement. I have no knowledge of 

15 his statement. 

16 Q But his statement is that there are 

17 insignificant differences. Do you have any 

18 reason to doubt that there are no significant 

19 differences? 

20 A I have no knowledge on which to opine 

21 on that subject. I'm not the pharmacy expert 

22 here. 
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1 Q Ndw, let's assuniE th^t our hypathetiral 

2 pharmacist has contrartecf witti ewety Part D plan 

3 in tlie area, 

4 A Okay, I 
ii Q Would it tie improper, in yourview, i 

6 for the phanmadst to Steer the psti^nt to a 

7 particular Part D plan? 

fi, A Yes, it wauld te- 
9 Q At the risk of being repetitiwe, H you 

10 could just fiKpiarr to me all ofynur reasons why 

U Ft wmjtd be inappnopriabe, bath as a matter of tfl 

12 violate the regulatFons, which 1 undierstahd, but, 

13 also, the poLicv reasons behind those neauiationS? 

14 A Number one, it might be in htis 

15 financial or ottier niterest to (to 5or and, that 

16 certainly would be undesiraNe, SccondiVr tt is 

17 best tar a patient to get complete inid object] ve 

18 tfiforrnation snti ttat individijai is not in a 

19 posttjon to provide complete -ind objective 

20 iniofmatm tliat vfould allow thai person to 

21 specificsli',' steer, Ttiat persofi certalnV could | 

22 provWe objective irtformaliori at>Dut the feaC'jreE | 

TDLLFBFT aff-7l9-iE93- lOOL- Mr:.7ej.l4ai J !lli-e3J-)l»/7lUSi5-ai5t 
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1 pharmadfits woulit ha*/e strong flnsTids) 

2 incerttiwes to st^r patients towards, a partjcular 

3 part D plan? 

4 A I'lrv not aware of any sucti plan. 

5 Q If a Part D ptan were to offer a 

6 pharrnacist 55,000 for every patient that that 

7 pharmacfst si-vitclied from s bif^erent Part D plan 
B to the offering Part D p(an, would that 

9 arrangement violate the federal anti-higMj&ck 

id statute? 

11 A ff s TTw opinion ttiat 1t woiiid, but^ 

[7 again, I dcn't - it is nol «it.iun my purview to 

13 etiferffi Bne ar^tf-fcictthacSc pro^nsion. So t tiat 

l'^ would be a question Tor ttie IG t-o determine, 

15 Q In romiulaitng the guidelines, are you 

Ifi aware nf any discussion about whether or not the 

17 prohibitions contained in the anti-kicl<beck 

le statute would be suHHtient to deter pharmacists 

19 f/pm improperly stocrins a patient to a 

20 particular plan even wrthout the nertrictiiJnS 

21 that exFst within the markebng guidelines? 

22 A I would gutSt noti simp:/ because those 

Tfti FREE: sXf-T,La-iE»--naa.: J3]-/M-!»4^ ^Da.iJiJjM i ^H-Si5■fllM 
emsii: BDfiA55OC©iA0LC0M; - Web-: BRMtfQROASSOOATES.CQH 
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I uf varioiis plaFis and that Would be appropriate 
7 GdiKatian snd guidance, 

3 Q Ar'i y^" aware whether CMS has reteiw*d 

A objErtlons from sorne phartnacists tn the 

5 restrictions 0" steering as they appear in l*ie 

6 markEting guidelines? 

7 A fti 1 un-rierstand It, v^ien Hik guidelines: 
a were iJiJt out for comment CMS received twUi 

9 fiivorable supportfve commefits, and iMifavorgtiie 

10 ■aammenli, 

II Q The guidelines were last changed 

17 sometime in the mid(t(e of 2006, is that corrcet? 

i3 A I belimG tfiat'F fTOrrtia. 

n Q [stitere anvplsi^ i I™ tti^ """*** ^*' 

J 5 revise llsem, is^stm, in the near future? 

16 A Via 3lh«a>'5 itvjk at Our' guidance and see 

17 jrf It neetis updatiny or darificatiiw; andj Wb 
IS will pertain3y isa that prior tij ttte givifin nf 

19 marketincp fw tfi^ ''^'^ twnefit ye^r mliich Starrs 

20 Octnher 1, 

21 Q Arc yoii pwar* of any plan ta conduct a 

12 study between new ^nd then with regard to whether 

hmail: PDKASSCOf'iAiCL.COM -■ WeTr. BRADFORnASSOClAlTiS-COM 
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1 provisicns reail^f address direct remuneration 

2 such as, ynu kmvi, lit ttie example you just gave 

3 roG. Oifrconceffi IS broader thai I tiat. It goes, 

4 also, to indirect interest. 

5 Q Well, cne of ynur contems, as r 

6 understand it Is that a particular plan might 

7 provide pharmacists wFth greater payments 

& for their particular drUB- Woul ri there come a 

5 point where thoie paynnents hy tliemselves mialil 

10 violate the anti-kickbaclt statute if they were 

11 sufficiently greater than what was offiered by 
1? ether Part D plans? 

13 A Again, 1 am nc-t the expert on the 

fH Ai^tckickbacK statute. Tnose are flucstlons 

15 for ttve IG to delermlne. 

16 Q If 5 fair to say that nobody at CM 5 

17 focuses on the antT- kick back statute as being 
la within their purview? 

19 A TUe ptioiile In ttie Office of Finandal 

2a Manegeinent who have Jtinsdlcilon over jrogram 

21 intsgi ity and wtio are the direct links to ttie IG. 

22 Certainly, Jf enyDne, CMS does. Tiial'ti wncre it 

TCti. rs£L- 5"-7l E. LDH: - LUOL- .J*l-?*M*Ci .' JOMil-iSW / ^<r>."5.EiH 

Em,i|l; |3OIM550C.gJft0L-C0H -- Webi B^DHliftElASEOClftTcS.tOM 
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1 would be, o«er lf> the integrity office in the 

2 Offictf of Finanaal M^nagerrvent 

:i Q Am I correct that the program inlcgrity 

4 office had nettling to da with puttmg together 

5 the niarketJ ng g uidel ir es? 

6 A I am quite sure "fiat tJiev reii'i!--wed snd 

7 deared tlnsm. 

a Q ThEy were rot directly irivolved in the 

g actual drafting of UierHj ie that correct? 

10 A I dcn't beJirpje pi- Although, ttiere's 

!lJ a whole list of people wi the firet intenogsCoiy 

12 anil I, frankly, dnn't fefnerr.bsr whether swneorw 

13 from pragram integrity is on tKis list- 1 know 

14 ttiafs a long list 

15 Q I want to ash ypu JList a few question* 

16 about hnw pistisints gfl about obtaining informatjon 

17 to fielp them decide which is tfie Part D plan t*iat 

18 isbestfiirthEm. Coufd you just, brieny, 

19 describe for mc where a typical Mcdiciire 
iO beneficiaifV might tLrn for infoirrnati on? 
7\ A Yes- Ther-e are various sources, First 
52 of all, every Medicare b^nefldary receives a 
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1 upcomrntr enronment period, we're ginrsg to 

2 have rflpcft cards en our wethSile that will; 

3 "qHiCifVcaliy, give peopJe qualiiy perfornienoe 

4 information, 

5 Q What flboyt prior authoriiBition 

6 requirtments. Are those snmetiiing ths I should be 

7 e concern to patients? 

8 /I Ves. 

g Q Wf>V is that? If yoi/ can just briefly 

IQ describe it xs me- 

11 A Well, if the pafient is lakJrwj a 

12 particuJar medication arKJ if they er^ ali-eady on 

13 it, they're tafcirrg ci regime, it sliould ce.tainlj 
H be of some inUirtst. I v^Duldn't s^iy not 

15 jisfflessarify defining irtKirest, but of inlcrest as 

le to whether tfiey wll |-isve access to tJiat 

17 rnedicatHHi; and, whettier tJiat access will require 

IS prwr auttiorizatjon bv the plan thst they choose. 
15 q What about quantltvliiTiitrestricliors? 
20 A The same ttiing. I mean, all ot rtie 

?1 things, quantity 'iiriit5, steo-ctiierapy, ffiftainly, 

22 tfjcse an5 things that a person making an inf^nned 

lOlLfllS; B77-7l6-ieW- J3CAL: j01-7o!-56IK,' 3Sia-3J]-3I».' TOJ-HS-SZtL 
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1 copy of the Kedicare Handbook every yeai". So 

2 that's on.e source, Even^ Medicare beneficianif 

3 can call 1 -800 -MEDICARE and a cuitomer service 

4 representative will 3S5ist tJiernr 

5 Every Medicare berisficiary has access 

6 to the vvtvw. medieiife.gov website where Ihe 

7 plan-r?nder tool is availubk- The loot, 

8 basically. oHows the befieficiary cr anybody 

9 w(i*ir-9 viWh t^flt henelciary assislir.g itiem to 

10 input a whole variety of unformation. The plan 

11 will do a mathematical calculation which will in 

12 descen.ding oider give that benefictary a choice 

13 of plans from the least costly, you know, to the 

14 most coEtV given their parameters. 

15 Q NOW besides cost what ate the factoTs 

16 that a Medicfir* Part O patient needs to iteep in 

17 mind in trying to de<;rdc what might be tiie best 
le plan for them? 

j9 A Well, tti-ey certainly should be 

20 concerned with plan performanc*. In that regard, 

21 CMS hss already made avaJiable publicly 

22 infomiation. on tlie plPtl's perlormance. For the 

TCt' FUZE.- 6?? T:i-](» ■ ICOl- 3l!]-;W-l«6i ™jJ3-J3*9.| t!!;-5e>b;5i 
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1 ctwice would want to know, 

2 Q Isn't it, generally, tnj^ that if a 
'i particular Part D plan Imposes prior 

4 authorization or step-theiapy that the plan will 

5 not pay for the drugs if the patient does not 
fi meet ttie prioi' authorization or step-therspy 
7 criteria in using those drugs? 

H A Tfio plan will not pay for tfiosa drugs 

9 artdj then, the patient has ^appeal rights and can 

10 appeal that dMiision, 

I J q Is there arty reactlly available place 

12 where a Medicare heneflLiary can obtain 

13 CMmparative inFpi-rtiation showin-y the criteria that 
in niMSt be satisfied for granting coverage for dr jgs 

15 th at iir? subject tn prior a nth orizalion or 

1 6 sN p- thera py r^tf icti on& for the vari pus Part D 

17 plans? 

13 A Yes, the plan-fitider ccol will cSeariy 

19 ioditale if any yf tiiose requirfements sfb in 

20 place,, but fRay not spelt ouit the critef ia- 

2J HowEfvei, tjy regc'latian ^ne reyuirc plans to make 

Z?., that informatjofi readily availaWe to ttie 

Tod.;«a;- s(?-Tii.iB»- u;)i;*l: ici 7ii-i50i.iiOl-E33-l5»,' ™i-iii-*r!q 
Emsll: flD?;ASSCK:@AtH.-COH " Vi^Ct); HRAOFORDASSOCIATEB.CCJK 
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', studies tin at focus on whether inng-terrn 

2. pharmacies might ha we significant fin^nciai 

5 incentwet to push one Part D pfan owfcr another? 

4 A \. Iifl'''t iif^t. m'^eli, dane any Sluriies. 

5 I can't Speak for othei s a« CMS who may have 

6 sxpErtiSG in that arsa. 

7 Q But as the head of t^e program! that 

S admfnistere Part D, Vf>u are unaware of anv such 

9 stutty hfivfng been conducted? 

10 A I lltink it depersd? on how yOU defifie 

11 stodv- 

L2 Q Well, let's define Tl bj-oadly to mean 

13 anything that has entailed somebody looking at 

14 the suhiert and, then, putting, pen to paper arrf 

15 writing soniething more than three pages on the 

16 subject- 

17 A L have not iieen anything Ir writing of 
Ifl rnofe than three pages. 

19 Q We discussed earlier the BSiC memo. 

ZO A Yes. 

21 (J pid you have any rftiG at all in 

22 preparing that mefro? 

-p-v HISFE- arJ-TLH lau-LtOi. ;c]-74:--lM6j'?DJ*lt-13S9f"FBS.5ZE«Si 
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1 A I did not 

2 Q Do you have an understanding as to what 

3 that memo requires? 

4 A [ read Ihc n-siuo just last wee*t- 1 had 

5 never seen It before ttien. 

6 Q Do you know what it was that prompted 

7 this memo to be isiued? 

8 A NO, J dont 

g Q Who would yniJ say would know the most 

10 on that subject? 

11 A Ttie tMfSon ^vtwJ Signed the rnenno. 

\7 Q De you know Thomas Hamilton, I 

13 (relieve the person who signed it? 

14 A MPj artually, ( don't, 

15 Q IS he in Baltimone? 

16 A He'^ *^ GaltiiTfCTC- 

17 Q And he is Still with CMS? 
IB A Yes, 1 Ijellew he is. 

IS q Can you give me your understanding of 

20 what tJie memo reciuires- based simply on hsvirtg. 

21 read Uie memo? 

22 A Weil, my understanding of what the memo 

TOIL F5£i i7!--!lS-]&iO-:aCJ>L.iJi-^-:i!!in'^'S>'iy"-'^'^^^i' 
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jeqtjires is, it's structured around a proviston 
that I believe ts in ttie statute tiiat -says that a 
Faaiity, 3 nur^iiig horns, canriot tequire 3 
Mtdicare beneficiary era Medicaid 
benefidaiy, for ttiat matter, tc rgiirtqutsti 
EJwir Mcdicere or Medicaid right-^. 

Q Why don't 1 hand yoii a copy of it. So 
thai, as we tfiscuss it, if you want to refer to 
it, you may, There is a provision m the memo 
ID that says, quote, under no circumstances sJiould a 
11 nursing home require — 

MR- KENNEPY: Whidi page ere yoii 
reading fronn? 

MR. SAMP: I'm sorr^- 

I'-tR. KEnriEDY: I havea cnpv- I just 
dofj't knrtm wJiat page it is. 

MR, SAHt*: It's ttie third page, ttiirrl 
paragraph. 

Mft. KENNEDV: Yes, Okav- 

BY MR. S AMP; 
Q tet me go back to quoting from this 
memo. It says: Under no circumstances should a 

(OLlFtEE- CT?'1B1SW- LOCAL: 33!-7«-taB.' 3DefljJ-3.»J ,' ?0a.E25-B!S] 
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1 nursing home require, request, coach nr steer any 

2 resident to select: or change a plan for any 

3 reason.. Can you g'tvs. me your under standing of 

4 that protfisTon? 

5 A VJeli, 1 tliinfc it's; clear on its face. 

t Ic 53V5 uiidei- no circumstances stiOLiid a nursing 

7 hcim& require, request, coact*, or steer EHiy 

a resident 10 select s plan or change tnei"- plan 

9 for any reasofi. So it says a iinrang home can not 

IQ slcara benfifiLiiary to a partia/lar plan or even 

U Ijeyf ltd s-teer actually-' require tlvam to be enrolled 

12 in n particular plan. I thirtl; that viou\d be 

13 based on The fact that they have e, right bo mate 
I'l the choice; BM, that a nursing iKine cannot 

IS deprive lhE;m of t^T right to make IhsT choice. 

le Q If a nursing home were to request that 

17 a resident change plans, in your view would that 

IS deprive the resident of theTr right to choice ^ 

1^ plan? 

21} A Given the nature of nursing dome 

21 re-sidsnts and tll^ir, yoy know, ciefierally frail 

22 condition 1 '.'/ould say ves. 

-TOIL F^- *^?.71B-IEa5- ifiC-i; 3113-7S?.16I)6.I H!-)3HW.' 7a3-iJ:--Oi5.1 
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Public. 
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A To do whal, again? To re^^uesi thiii 
they change a plan? i 

2 O To requtsi. eolith or steer any resident i 

■ I 

4 to chssnge a plan? i 

5 A AiJ right- That is jjrounded in Iht I 

6 fcsi dent's right to choose and Ihc nursing home''!; 

7 responsibility lo respect the residtnl's choices 
H and a right to make those choices. j 
5 Q Wtvuld it be appropriate if I as the ' 

j n head of the nursing iionie said to one of my 

1 ] residents "You are free to thwse any jilm that you 

1 2 want, however I tind tliat for your particular 

13 purposes the best plan is plan A. Tliereforc I 
i 4 request tliat you choost: that phm," 

1 ^ Would that be an appropriate statement? 
1 5 A We would not endorse thai particular 
1 7 stiiteinenl, b\.i\ the holLoiii tronr a Siii-\'ey and 
le Ccitifica! inn point of view ts thist v.'hci\ we go out ,1^ 
1 G iind da the surveys we're looking jjMhe nutconies- 1^ 

2 Q Ax\(i so the thing Ihat we would be 
Zl looking at is whether or not the r<: sident believed 
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That they had b^n coached, steered or rec|iiired lo 
make a particular chotce. 

And despite wliatever suggesticins. We 
might maki; to nursing hoinu^ as (o how they should 
handle their i-esptinsiLiiHiics, in the erd uur 
eiirckra;inent is based an whelhtr or noi the facts 
supixirt s coiitiiision that the resident wgis denied 
their choice. 

So ei'tn if a nursing home had said "Vou 
kjiow, bet^vccn you and me, I'd retonmiend that you go 

with plan A- " 

When we're doing tJie sur^iey and weW 
tiilkifii! lo resldtrnts in our sur^'ey sample, if that 
iii-sicleiit ia coinplclely siiiiafiiod and doesn't feel 
like they had been coere^d ur required tQ choose a 
particular plmu then w^e would not be taking ail 
enforcesnent aciion. 

Q Now quite apiirt Ironi wlieihei- you would 
he taking enforcement aciion, would yoti find it a 
vLutation «f your guida.ncc for a imrsing home to 
j-cKpond to a resi dent's regucMi ofihe name of the 
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best plan if the nursing home were then to say "W& 
think plan A is the best for you?" 

A We wotjld say ihal the nursing home is 
treading on dangerous territory, but we would not 
make a definitive conclusion without taJking to the 
resident. And if the jesidenl sEiid, you know., this 
is fine, then again we would not site. 

Bui it's dangerous for the nursing l)0.mc 
in the sense fhai the nursinjj huine is populated 
with very vubcrable individuals who rely upon that 
nursing home for dieir very existence, their 
ability to live, their medications, their food, 
iheir daily support, bemg able to get out of bed, 
Or if iheyYe immobile, being nblc to be ttuned so 
they don't develop a pressure uleer. 

In that very dependent sitiialitin it's 
very essy for people to feel suddenly coerced. 

And so our advice to nuTsing homes is 
to maki; sure thai they are providing good 
informal ion tlial is - tJiat doesn't step over tlie 
line in somethuig ihat llie nursing home resident 



1 misht fee! is coercion or a requirement. 

2 Q If Ihc oureing home resident says to 

3 one of the suA'cyors " [ didn't feel coerced, but 

4 thert^'s absohitely no doubt that 1 ciiose p];in A 

5 because that was the one plan that they \ 

6 recommended lo me and that recotnniendation made 

7 sense to me. And T was following their advice wher 
i 9 1 signed up forplw A.'^ 

9 Would that be evidence of inaproper 

1 conduct by the nursing home? 

11 A In drat h>T»dretical situation again, 
IS and usually tlierc is a lot of faels involved. So 
13 Jl'$ hard to respond to hypothetic a Is. 

!l4 But ifdie nursing hotne resident did 

15 not feel dial they ]iad been, eoerced or requiret] or 

16 demed their right, dren we would not issue a 

1 7 citation, 
le Again we're looking at the ultimate 

19 outcome uf the trans actioti. 

20 Q And putting aside the question of, 

21 would vou issue a citation, under that same 
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1 hypothetical do you believe that those hypothetical 

2 facts are evidence of a violation of the terms of 

3 this particular memo? 

4 A They are certainly in the danger zone 

5 and may violate the spirit. But whether or not 

6 that would trigger action on our part with a 

7 citation, it would not unless the resident felt 

8 that their rights had been denied. Their choice 

9 had been denied or they had been required to 

1 exercise a particular choice. 

11 So keep in mind that these are ~ this 

12 is not a memorandum directed to the nursing home 

1 3 industry. It is directed to the surveyors, and 

1 4 their actions are quite important. And it's a 

1 5 guide to their ultimate actions. 

16 Q During the course of your discussions 

17 with Ms. Graunke and Ms. Simmons or any other 

1 8 people involved in the preparation of this 

1 9 particular memo, do you recall any discussions at 

2 all about the First Amendment Rights of the nursing 

2 1 homes? 



Page 36 

1 different tone. And that there were other issues 

2 that had not been addressed in the memorandum. 

3 Q Did you see a legal analysis that was 

4 prepared by the law firm of Mintz Levin that 

5 discussed the memo? 

6 A Quite some time later. I don't know. 

7 But, you know, when I saw it, it was well after 

8 this would have been issued. 

9 Q What do you recall, if anything, about 

1 that particular legal memo by Mintz Levin? 

11 A I thought it was a remarkable piece of 

12 work. 

13 Q In what sense? 

14 A Well, it seemed to me to proport to be 

15 a legal memo, but rambled a great length with a 

1 6 great number of complaints. 

17 Q Do you recall what, if any, were the 

1 8 gist of those complaints? 

19 A If I recall correctly and, you know, 

2 it's been quite some time, they also objected to 

2 1 the tone and objected to a n umber of things that 
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1 A We stick to our laws and regulations 

2 and so ~ 

3 Q So the answer is that there were no 

4 specific discussions about the First Amendment that 

5 you can recall? 

6 A Not that I can recall. 

7 Q Was this particular memo posted on the 

8 Internet after its issuance in May of 2006? 

9 A Yes. 

10 Q What reactions did you receive to the 

1 1 memo that you can recall? 

12 A A number of different reactions. We 

13 got a lot of thanks for clarifying things from the 

1 4 state survey agencies, from our regional office, 

1 5 individuals, and from many nursing homes and 

1 6 consumer groups. 

17 We did hear from the two major nursing 

1 8 homes associations that said they did not like the 

19 tone. They felt that the tone of the letter 

2 implied that nursing homes were doing wrong things, 

2 1 and they would have preferred, you know, a 
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1 hadn't been put in the memo. And, you know, 

2 generally took issue with it, but I can't recall 

3 too many of the specifics. 

4 If you want to pursue it, maybe my 

5 memory will come back. 

6 Q That's okay. I don't need to get into 

7 it. 

8 In response to these various comments 

9 that you received regarding the memo, has there 

1 been any subsequent memo issued by your group that 

1 1 has attempted to clarify this memo in any way? 

12 A We've had verbal discussions which we 

1 3 had immediately after the issuance of the 

1 4 memorandum. Conference calls particularly with our 

15 regions to discuss it and make sure everyone 

1 6 understood. 

1 7 But, you know, that would have been in 

1 8 June, thereabouts. June, July ~ May, June, July 

19 of 2006. 

2 And then after that people felt that 

2 1 the questions had been addressed. And we really 
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September 25, 2007 

Tlie Honorable David M, Walter 
ComptioUi^r Genera] of the United States 
U.S. Governinent AccountabiliO' Office 
441 G Street, N,W. 
Washington, DC- 20548 

Etear Mr, Walker: 

Providing quality services to all beiicficiariea is an essential component of ti^e Medicare 
program. The Centers for Medicare & Medicaid Sen'iccs (CMSi) iias emphasized thai itnproving 
its comraLUiicalions '\'»'ith beneficiaries is an importani goal. 

Papl reports^including some from GAO— iiavc, however, raised concerns about the qualit>' of 
the information provided to beneficianes who contact Medicare cat! t^eniers with questions, Tor 
example in December 2004 you reported on probJems associated with the completene.ss and 
accuracv of inibi-mation provided by thea^i call centers. In May 2006 you r^iportcd fsimilai 
concerns with call center responses lo beneficiaries who had qutstions about the tJ^en new Part D 
benefit. Both reports ticmonsuated thai CMS had a long way to go lo provided beneficiaries 
with important and much ne-eded information. 

Although I contimJE to remain concerned with The corapleieness and ac<^tiracy of information 
provideil to beneficiaries who contact these call caiters, 1 am aJso troubled by recent reports that 
suggest the level of customer service is inadequate. These reports note that beneficiaries are 
waiting long periods of time on hold before reaching a customer scrA'ice representative (GSR) 
and that aome are having difficult' reaehing a CSR who can assist them, especially if English is 
not their first language, 

It ii ray understanding. Uiat CMS has recently changed the contractor opcjatinj^ these calls 
centers. 

Given the involvement of a new contractor, 1 am now interested in an assessment that would 
explore the key a,Hpects of the call centers^ customer service. This asscssn^ent should feature an 
evaluation of both caller wait times and the ability of the centers to assist ncm-Erighsii speaking 
callers. Tt should also assess the accuracy and completeness of call center responses and include 
any ottier elements of customer service that you consider importiml. 
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As part of your assessment. I &sk ihat you also review CMS's oversight of ttiesecall cental. 

Your assistance in this matter is grwitly appreciated. If you or your staff has any questions, 
please do not hesitate to contact Marci Harris of my staff at (202) 225-5065. 




te Stark 
Chairman 



